
241 

Food and Nutrition Service, USDA § 226.23 

shall have access to any books, docu-
ments, papers, and records of the con-
tractor which are directly pertinent to 
that specific contract, for the purpose 
of making audit, examination, ex-
cerpts, and transcriptions. Institutions 
shall require contractors to maintain 
all required records for three years 
after institutions make final payment 
and all other pending matters are 
closed; 

(6) Contracts and subcontracts of 
amounts in excess of $100,000 shall con-
tain a provision which requires compli-
ance with all applicable standards, or-
ders, or requirements issued under sec-
tion 306 of the Clean Air Act (42 U.S.C. 
1837(h)), section 508 of the Clean Water 
Act (33 U.S.C. 1368), Executive Order 
11738, and Environmental Protection 
Agency regulations (40 CFR part 15), 
which prohibit the use under non-
exempt Federal contracts, grants or 
loans of facilities included on the EPA 
List of Violating Facilities. The provi-
sion shall require reporting of viola-
tions to FNS and to the U.S. EPA As-
sistant Administrator for Enforcement 
(EN–329); and 

(7) Contracts shall recognize manda-
tory standards and policies relating to 
energy efficiency which are contained 
in the State energy efficiency con-
servation plan issued in compliance 
with the Energy Policy and Conserva-
tion Act (Pub. L. 94–163). 

(m) Institutions shall maintain a 
contract administration system insur-
ing that contractors perform in accord-
ance with the terms, conditions, and 
specifications of their contracts or pur-
chase orders. 

§ 226.23 Free and reduced-price meals. 
(a) The State agency must not enter 

into a Program agreement with a new 
institution until the institution has 
submitted, and the State agency has 
approved, a written policy statement 
concerning free and reduced-price 
meals to be used in all child and adult 
day care facilities under its jurisdic-
tion, as described in paragraph (b) of 
this section. The State agency must 
not require an institution to revise its 
free and reduced-price policy state-
ment or its nondiscrimination state-
ment unless the institution makes a 
substantive change to either policy. 

Pending approval of a revision to these 
statements, the existing policy must 
remain in effect. 

(b) Sponsoring organizations of day 
care homes (which may not serve meals 
at a separate charge to children) and 
other institutions which elect to serve 
meals at no separate charge, shall de-
velop a policy statement consisting of 
an assurance to the State agency that 
all participants are served the same 
meals at no separate charge, regardless 
of race, color, national origin, sex, age, 
or handicap and that there is no dis-
crimination in the course of the food 
service. This statement shall also con-
tain an assurance that there will be no 
identification of children in day care 
homes in which meals are reimbursed 
at both the tier I and tier II reimburse-
ment rates, and that the sponsoring or-
ganization will not make any free and 
reduced price eligibility information 
concerning individual households 
available to day care homes and will 
otherwise limit the use of such infor-
mation to persons directly connected 
with the administration and enforce-
ment of the Program. 

(c) Independent centers and spon-
soring organizations of centers which 
charge separately for meals shall de-
velop a policy statement for deter-
mining eligibility for free and reduced- 
price meals which shall include the fol-
lowing: 

(1) The specific criteria to be used in 
determining eligibility for free and re-
duced-price meals. The institution’s 
standards of eligibility shall conform 
to the Secretary’s income standards; 

(2) A description of the method or 
methods to be used in accepting appli-
cations from families for free and re-
duced-price meals. Such methods will 
ensure that applications are accepted 
from households on behalf of children 
who are TANF recipients or who are 
members of food stamp or FDPIR 
households or, for adult participants, 
who are members of a food stamp or 
FDPIR household or SSI or Medicaid 
participants; 

(3) A description of the method or 
methods to be used to collect payments 
from those participants paying the full 
or reduced price of the meal which will 
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protect the anonymity of the partici-
pants receiving a free or reduced-price 
meal; 

(4) An assurance which provides that 
the institution will establish a hearing 
procedure for use when benefits are de-
nied or terminated as a result of 
verification: 

(i) A simple, publicly announced 
method for a family to make an oral or 
written request for a hearing; 

(ii) An opportunity for the family to 
be assisted or represented by an attor-
ney or other person in presenting its 
appeal; 

(iii) An opportunity to examine, prior 
to and during the hearing, the docu-
ments and records presented to support 
the decision under appeal; 

(iv) That the hearing shall be held 
with reasonable promptness and con-
venience to the family and that ade-
quate notice shall be given to the fam-
ily as to the time and place of the hear-
ing; 

(v) An opportunity for the family to 
present oral or documentary evidence 
and arguments supporting its position; 

(vi) An opportunity for the family to 
question or refute any testimony or 
other evidence and to confront and 
cross-examine any adverse witnesses; 

(vii) That the hearing shall be con-
ducted and the determination made by 
a hearing official who did not partici-
pate in making the initial decision; 

(viii) The determination of the hear-
ing official shall be based on the oral 
and documentary evidence presented at 
the hearing and made a part of that 
hearing record; 

(ix) That the family and any des-
ignated representatives shall be noti-
fied in writing of the decision of the 
hearing official; 

(x) That a written record shall be 
prepared with respect to each hearing, 
which shall include the decision under 
appeal, any documentary evidence and 
a summary of any oral testimony pre-
sented at the hearing, the decision of 
the hearing official, including the rea-
sons therefor, and a copy of the notifi-
cation to the family of the decision of 
the hearing official; and 

(xi) That such written record of each 
hearing shall be preserved for a period 
of three years and shall be available for 
examination by the family or its rep-

resentatives at any reasonable time 
and place during such period; 

(5) An assurance that there will be no 
overt identification of free and re-
duced-price meal recipients and no dis-
crimination against any participant on 
the basis of race, color, national origin, 
sex, age, or handicap; 

(6) An assurance that the charges for 
a reduced-price lunch or supper will 
not exceed 40 cents, that the charge for 
a reduced-price breakfast will not ex-
ceed 30 cents, and that the charge for a 
reduced-price supplement will not ex-
ceed 15 cents. 

(d) Each institution shall annually 
provide the information media serving 
the area from which the institution 
draws its attendance with a, unless the 
State agency has issued a Statewide 
media release on behalf of all institu-
tions. All media releases issued by in-
stitutions other than sponsoring orga-
nizations of day care homes, shall in-
clude the Secretary’s Income Eligi-
bility Guidelines for Free and Reduced- 
Price Meals. The release issued by all 
sponsoring organizations of day care 
homes, and by other institutions which 
elect not to charge separately for 
meals, shall announce the availability 
of meals at no separate charge. The re-
lease issued by child care institutions 
which charge separately for meals shall 
announce the availability of free and 
reduced-price meals to children meet-
ing the approved eligibility criteria. 
The release issued by child care insti-
tutions shall also announce that chil-
dren who are TANF recipients, food 
stamp or FDPIR households, or are 
Head Start participants are automati-
cally eligible to receive free meal bene-
fits. The release issued by adult day 
care centers which charge separately 
for meals shall announce the avail-
ability of free and reduced-price meals 
to participants meeting the approved 
eligibility criteria. The release issued 
by adult day care centers shall also an-
nounce that adult participants who are 
members of food stamp or FDPIR 
households or who are SSI or Medicaid 
participants are automatically eligible 
to receive free meal benefits. All re-
leases shall state that meals are avail-
able to all participants without regard 
to race, color, national origin, sex, age 
or handicap. 
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(e)(1) Application for free and reduced- 
price meals. (i) For the purpose of deter-
mining eligibility for free and reduced 
price meals, institutions shall dis-
tribute applications for free and re-
duced price meals to the families of 
participants enrolled in the institu-
tion. Sponsoring organizations of day 
care homes shall distribute applica-
tions for free and reduced price meals 
to day care home providers who wish to 
enroll their own eligible children in the 
Program. At the request of a provider 
in a tier II day care home, sponsoring 
organizations of day care homes shall 
distribute applications for free and re-
duced price meals to the households of 
all children enrolled in the home, ex-
cept that applications need not be dis-
tributed to the households of enrolled 
children that the sponsoring organiza-
tion determines eligible for free and re-
duced price meals under the cir-
cumstances described in paragraph 
(e)(1)(vi) of this section. These applica-
tions, and any other descriptive mate-
rial distributed to such persons, shall 
contain only the family-size income 
levels for reduced price meal eligibility 
with an explanation that households 
with incomes less than or equal to 
these levels are eligible for free or re-
duced price meals. Such forms and de-
scriptive materials may not contain 
the income standards for free meals. 
However, such forms and materials dis-
tributed by child care institutions 
other than sponsoring organizations of 
day care homes shall state that, if a 
child is a member of a food stamp or 
FDPIR household or is a TANF recipi-
ent, the child is automatically eligible 
to receive free Program meal benefits, 
subject to the completion of the appli-
cation as described in paragraph 
(e)(1)(ii) of this section; such forms and 
materials distributed by sponsoring or-
ganizations of day care homes shall 
state that, if a child or a child’s parent 
is participating in or subsidized under 
a Federally or State supported child 
care or other benefit program with an 
income eligibility limit that does not 
exceed the eligibility standard for free 
or reduced price meals, meals served to 
the child are automatically eligible for 
tier I reimbursement, subject to the 
completion of the application as de-
scribed in paragraph (e)(1)(ii) of this 

section, and shall list any programs 
identified by the State agency as meet-
ing this standard; such forms and ma-
terials distributed by adult day care 
centers shall state that, if an adult 
participant is a member of a food 
stamp or FDPIR household or is a SSI 
or Medicaid participant, the adult par-
ticipant is automatically eligible to re-
ceive free Program meal benefits, sub-
ject to the completion of the applica-
tion as described in paragraph (e)(1)(iii) 
of this section. Sponsoring organiza-
tions of day care homes shall not make 
free and reduced price eligibility infor-
mation concerning individual house-
holds available to day care homes and 
shall otherwise limit the use of such 
information to persons directly con-
nected with the administration and en-
forcement of the Program. However, 
sponsoring organizations may inform 
tier II day care homes of the number of 
identified income-eligible enrolled chil-
dren. If a State agency distributes, or 
chooses to permit its sponsoring orga-
nizations to distribute, applications to 
the households of children enrolled in 
tier II day care homes which include 
household confidentiality waiver state-
ments, such applications shall include 
a statement informing households that 
their participation in the program is 
not dependent upon signing the waiv-
ers. Furthermore, such forms and ma-
terials distributed by child care insti-
tutions shall state that if a child is a 
Head Start participant, the child is 
automatically eligible to receive free 
Program meal benefits, subject to sub-
mission by Head Start officials of a 
Head Start statement of income eligi-
bility or income eligibility documenta-
tion. 

(ii) Except as provided in paragraph 
(e)(1)(iv) of this section, the applica-
tion for children shall contain a re-
quest for the following information: 

(A) The names of all children for 
whom application is made; 

(B) The names of all other household 
members; 

(C) The social security number of the 
adult household member who signs the 
application, or an indication that he/ 
she does not possess a social security 
number; 

(D) The income received by each 
household member identified by source 
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of income (such as earnings, wages, 
welfare, pensions, support payments, 
unemployment compensation, social 
security, and other cash income re-
ceived or withdrawn from any other 
source, including savings, investments, 
trust accounts, and other resources); 

(E) A statement to the effect that 
‘‘In certain cases, foster children are 
eligible for free and reduced-price 
meals regardless of household income. 
If such children are living with you and 
you wish to apply for such meals, 
please contact us.’’; 

(F) A statement that includes sub-
stantially the following information: 
‘‘Unless you include your child’s case 
number for the Food Stamp Program, 
the Food Distribution Program on In-
dian Reservations (or other identifier 
for the Food Distribution Program on 
Indian Reservations) or the Temporary 
Assistance for Needy Families Pro-
gram, you must include the social se-
curity number of the adult household 
member signing the application or in-
dicate that the household member does 
not have a social security number. This 
is required by section 9 of the National 
School Lunch Act. The social security 
number is not mandatory, but the ap-
plication cannot be approved if a social 
security number is not given or an in-
dication is not made that the signer 
does not have a social security number. 
The social security number will be used 
in the administration and enforcement 
of the program.’’ State agencies and in-
stitutions must ensure that the notice 
complies with section 7(b) of the Pri-
vacy Act of 1974 (5 U.S.C. 552a note); 
and 

(G) The signature of an adult member 
of the household which appears imme-
diately below a statement that the per-
son signing the application certifies 
that all information furnished is true 
and correct; that the application is 
being made in connection with the re-
ceipt of Federal funds; that Program 
officials may verify the information on 
the application; and that the deliberate 
misrepresentation of any of the infor-
mation on the application may subject 
the applicant to prosecution under ap-
plicable State and Federal criminal 
statutes. 

(iii) Except as provided in paragraph 
(e)(1)(v) of this section, the application 

for adults shall contain a request for 
the following information: 

(A) The names of all adults for whom 
application is made; 

(B) The names of all other household 
members; 

(C) The social security number of the 
adult household member who signs the 
application, or an indication that he/ 
she does not possess a social security 
number; 

(D) The income received by source of 
income (such as earnings, wages, wel-
fare, pensions, support payments, un-
employment compensation, social se-
curity, and other cash income received 
or withdrawn from any other source, 
including savings, investments, trust 
accounts and other resources); 

(E) A statement which includes sub-
stantially the following information: 
‘‘Section 9 of the National School 
Lunch Act requires that, unless a food 
stamp, or FDPIR case number or SSI 
or Medicaid assistance identification 
number is provided for the adult for 
whom benefits are sought, you must in-
clude a social security number on the 
application. This must be the social se-
curity number of the adult household 
member signing the application. If the 
adult household member signing the 
application does not possess a social se-
curity number, he/she must indicate so 
on the application. Provision of a so-
cial security number is not mandatory, 
but if a social security number is not 
provided or an indication is not made 
that the adult household member sign-
ing the application does not have one, 
the application cannot be approved. 
This notice must be brought to the at-
tention of the household member 
whose social security number is dis-
closed. The social security number may 
be used to identify the household mem-
ber in carrying out efforts to verify the 
correctness of information stated on 
the application. These verification ef-
forts may be carried out through pro-
gram reviews, audits and investiga-
tions and may include contacting em-
ployers to determine income, con-
tacting a food stamp, Indian tribal or-
ganization or welfare office to deter-
mine current certification for receipt 
of food stamps or FDPIR benefits, con-
tacting the issuing office of SSI or 
Medicaid benefits to determine current 
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certification for receipt of these bene-
fits, contacting the State employment 
security office to determine the 
amount of benefits received, and 
checking the documentation produced 
by household members to provide the 
amount of income received. These ef-
forts may result in loss or reduction of 
benefits, administrative claims or legal 
action if incorrect information is re-
ported.’’ State agencies and institu-
tions shall ensure that the notice com-
plies with section 7 of Pub. L. 93–579. If 
a State or local agency plans to use the 
social security numbers for CCFP 
verification purposes in a manner not 
described by this notice, the notice 
shall be altered to include a descrip-
tion of those uses; and 

(F) The signature of an adult member 
of the household which appears imme-
diately below a statement that the per-
son signing the application certifies 
that all information furnished is true 
and correct; that the application is 
being made in connection with the re-
ceipt of Federal funds; that Program 
officials may verify the information on 
the application; and that the deliberate 
misrepresentation of any of the infor-
mation on the application may subject 
the applicant to prosecution under ap-
plicable State and Federal criminal 
statutes. 

(iv) If they so desire, households ap-
plying on behalf of children who are 
members of food stamp or FDPIR 
households who are TANF recipients 
may apply under this paragraph rather 
than under the procedures described in 
paragraph (e)(1)(ii) of this section. In 
addition, households of children en-
rolled in tier II day care homes who are 
participating in a Federally or State 
supported child care or other benefit 
program with an income eligibility 
limit that does not exceed the eligi-
bility standard for free and reduced 
price meals may apply under this para-
graph rather than under the procedures 
described in paragraph (e)(1)(ii) of this 
section. Households applying on behalf 
of children who are 0members of food 
stamp or FDPIR households; children 
who are TANF recipients; or for chil-
dren enrolled in tier II day care homes, 
other qualifying Federal or State pro-
gram, shall be required to provide: 

(A) For the child(ren) for whom auto-
matic free meal eligibility is claimed, 
their names and food stamp, FDPIR, or 
TANF case number; or for the house-
holds of children enrolled in tier II day 
care homes, their names and other pro-
gram case numbers (if the program uti-
lizes case numbers); and 

(B) The signature of an adult member 
of the household as provided for in 
paragraph (e)(1)(ii)(G) of this section. 
In accordance with paragraph 
(e)(1)(ii)(F) of this section, if a case 
number is provided, it may be used to 
verify the current certification for the 
child(ren) for whom free meal benefits 
are claimed. Whenever households 
apply for children not receiving food 
stamp, FDPIR, or TANF benefits; or 
for tier II homes, other qualifying Fed-
eral or State program benefits, they 
must apply in accordance with the re-
quirements set forth in paragraph 
(e)(1)(ii) of this section. 

(v) If they so desire, households ap-
plying on behalf of adults who are 
members of food stamp or FDPIR 
households or SSI or Medicaid partici-
pants may apply for free meal benefits 
under this paragraph rather than under 
the procedures described in paragraph 
(e)(1)(iii) of this section. Households 
applying on behalf of adults who are 
members of food stamp or FDPIR 
households or SSI or Medicaid partici-
pants shall be required to provide: 

(A) The names and food stamp or 
FDPIR case numbers or SSI or Med-
icaid assistance identification numbers 
of the adults for whom automatic free 
meal eligibility is claimed; and 

(B) The signature of an adult member 
of the household as provided in para-
graph (e)(1)(iii)(F) of this section. In 
accordance with paragraph (e)(1)(iii)(G) 
of this section, if a food stamp or 
FDPIR case number or SSI or Medicaid 
assistance identification number is 
provided, it may be used to verify the 
current food stamp, FDPIR, SSI, or 
Medicaid certification for the adult(s) 
for whom free meal benefits are being 
claimed. Whenever households apply 
for benefits for adults not receiving 
food stamp, FDPIR, SSI, or Medicaid 
benefits, they must apply in accord-
ance with the requirements set forth in 
paragraph (e)(1)(iii) of this section. 
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(vi) A sponsoring organization of day 
care homes may identify enrolled chil-
dren eligible for free and reduced price 
meals (i.e., tier I rates), without dis-
tributing free and reduced price appli-
cations, by documenting the child’s or 
household’s participation in or receipt 
of benefits under a Federally or State 
supported child care or other benefit 
program with an income eligibility 
limit that does not exceed the eligi-
bility standard for free and reduced 
price meals. Documentation shall con-
sist of official evidence, available to 
the tier II day care home or sponsoring 
organization, and in the possession of 
the sponsoring organization, of the 
household’s participation in the quali-
fying program. 

(2) Letter to households. Institutions 
shall distribute a letter to households 
or guardians of enrolled participants in 
order to inform them of the procedures 
regarding eligibility for free and re-
duced-price meals. The letter shall ac-
company the application required 
under paragraph (e)(1) of this section 
and shall contain: 

(i) The income standards for reduced- 
price meals, with an explanation that 
households with incomes less than or 
equal to the reduced-price standards 
would be eligible for free or reduced- 
price meals (the income standards for 
free meals shall not be included in let-
ters or notices to such applicants); 

(ii) How a participant’s household 
may make application for free or re-
duced-price meals; 

(iii) An explanation that an applica-
tion for free or reduced price benefits 
cannot be approved unless it contains 
complete ‘‘documentation’’ as defined 
in § 226.2. 

(iv) The statement: ‘‘In the operation 
of child feeding programs, no person 
will be discriminated against because 
of race, color, national origin, sex, age, 
or handicap’’; 

(v) A statement to the effect that 
participants having family members 
who become unemployed are eligible 
for free or reduced-price meals during 
the period of unemployment, provided 
that the loss of income causes the fam-
ily income during the period of unem-
ployment to be within the eligibility 
standards for those meals; 

(vi) Except in the case of adult par-
ticipants, a statement to the effect 
that in certain cases foster children are 
eligible for free or reduced-price meals 
regardless of the income of such house-
hold with whom they reside and that 
households wishing to apply for such 
benefits for foster children should con-
tact the institution; and 

(vii) An explanation that households 
receiving free and reduced-price meals 
must notify appropriate institution of-
ficials during the year of any decreases 
in household size or increases in in-
come of over $50 per month or $600 per 
year or— 

(A) In the case of households of en-
rolled children that provide a food 
stamp, FDPIR or TANF case number to 
establish a child’s eligibility for free 
meals, any termination in the child’s 
certification to participate in the Food 
Stamp, FDPIR or TANF Programs, or 

(B) In the case of households of adult 
participants that provide a food stamp 
or FDPIR case number or an SSI or 
Medicaid assistance identification 
number to establish an adult’s eligi-
bility for free meals, any termination 
in the adult’s certification to partici-
pate in the Food Stamp, FDPIR, SSI or 
Medicaid Programs. 

(3) In addition to the information 
listed in paragraph (e)(2) of this section 
pricing institutions must include in 
their letter to household an expla-
nation that indicates that: (i) The in-
formation in the application may be 
verified at any time during the year; 
and (ii) how a family may appeal a de-
cision of the institution to deny, re-
duce, or terminate benefits as de-
scribed under the hearing procedure set 
forth in paragraph (c)(4) of this section. 

(4) Determination of eligibility. The in-
stitution shall take the income infor-
mation provided by the household on 
the application and calculate the 
household’s total current income. 
When a completed application fur-
nished by a family indicates that the 
family meets the eligibility criteria for 
free or reduced-price meals, the par-
ticipants from that family shall be de-
termined eligible for free or reduced- 
price meals. Institutions that are pric-
ing programs shall promptly provide 
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written notice to each family inform-
ing them of the results of the eligi-
bility determinations. When the infor-
mation furnished by the family is not 
complete or does not meet the eligi-
bility criteria for free or reduced-price 
meals, institution officials must con-
sider the participants from that family 
as not eligible for free or reduced-price 
meals, and must consider the partici-
pants as eligible for ‘‘paid’’ meals. 
When information furnished by the 
family of participants enrolled in a 
pricing program does not meet the eli-
gibility criteria for free or reduced- 
price meals, pricing program officials 
shall provide written notice to each 
family denied free or reduced-price 
benefits. At a minimum, this notice 
shall include: 

(i) The reason for the denial of bene-
fits, e.g., income in excess of allowable 
limits or incomplete application; 

(ii) Notification of the right to ap-
peal; 

(iii) Instructions on how to appeal; 
and 

(iv) A statement reminding the 
household that they may reapply for 
free or reduced-price benefits at any 
time during the year, 
The reasons for ineligibility shall be 
properly documented and retained on 
file at the institution. 

(5) Appeals of denied benefits. A family 
that wishes to appeal the denial of an 
application in a pricing program shall 
do so under the hearing procedures es-
tablished under paragraph (c)(4) of this 
section. However, prior to initiating 
the hearing procedures, the household 
may request a conference to provide all 
affected parties the opportunity to dis-
cuss the situation, present information 
and obtain an explanation of the data 
submitted on the application or the de-
cision rendered. The request for a con-
ference shall not in any way prejudice 
or diminish the right to a fair hearing. 
The institution shall promptly sched-
ule a fair hearing, if requested. 

(f) Free, reduced-price and paid meal 
eligibility figures must be reported by 
institutions to State agencies at least 
once each year and shall be based on 
current family-size and income infor-
mation of enrolled participants. Such 
information shall be no more than 12 
months old. 

(g) Sponsoring organizations for fam-
ily day care homes shall ensure that no 
separate charge for food service is im-
posed on families of children enrolled 
in participating family day care 
homes. 

(h) Verification of eligibility. State 
agencies shall conduct verification of 
eligibility for free and reduced-price 
meals on an annual basis, in accord-
ance with the verification procedures 
outlined in paragraphs (h) (1) and (2) of 
this section. Verification may be con-
ducted in accordance with Program as-
sistance requirements of § 226.6(m); 
however, the performance of 
verification for individual institutions 
shall occur no less frequently than 
once every three years. Any State may, 
with the written approval of FNSRO, 
use alternative approaches in the con-
duct of verification, provided that the 
results achieved meet the requirements 
of this part. If the verification process 
discloses deficiencies with the deter-
mination of eligibility and/or applica-
tion procedures which exceed max-
imum levels established by FNS, State 
agencies shall conduct follow-up re-
views for the purpose of determining 
that corrective action has been taken 
by the institution. These reviews shall 
be conducted within one year of the 
date the verification process was com-
pleted. The verification effort shall be 
applied without regard to race, color, 
national origin, sex, age, or handicap. 
State agencies shall maintain on file 
for review a description of the annual 
verification to be accomplished in 
order to demonstrate compliance with 
paragraphs (h) (1) and (2) of this sec-
tion. 

(1) Verification procedures for non-
pricing programs. Except for sponsoring 
organizations of family day care 
homes, State agency verification pro-
cedures for nonpricing programs shall 
consist of a review of all approved free 
and reduced price applications on file. 
For sponsoring organizations of family 
day care homes, State agency 
verification procedures shall consist of 
a review only of the approved free and 
reduced price applications (or other 
documentation, if vouchers or other 
documentation are used in lieu of free 
and reduced price applications) on file 
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for those day care homes that are re-
quired to be reviewed when the spon-
soring organization is reviewed, in ac-
cordance with the review requirements 
set forth in § 226.6(m). However, the 
State agency shall ensure that the day 
care homes selected for review are rep-
resentative of the proportion of tier I, 
tier II, and tier II day care homes with 
a mix of income-eligible and non-in-
come-eligible children in the sponsor-
ship, and shall ensure that at least 10 
percent of all free and reduced price ap-
plications (or other documentation, if 
applicable) on file for the sponsorship 
are verified. The review of applications 
shall ensure that: 

(i) The application has been correctly 
and completely executed by the house-
hold; 

(ii) The institution has correctly de-
termined and classified the eligibility 
of enrolled participants for free or re-
duced price meals or, for family day 
care homes, for tier I or tier II reim-
bursement, based on the information 
included on the application submitted 
by the household; 

(iii) The institution has accurately 
reported to the State agency the num-
ber of enrolled participants meeting 
the criteria for free or reduced price 
meal eligibility or, for day care homes, 
the number of participants meeting the 
criteria for tier I reimbursement, and 
the number of enrolled participants 
that do not meet the eligibility cri-
teria for those meals; and 

(iv) In addition, the State agency 
may conduct further verification of the 
information provided by the household 
on the approved application for pro-
gram meal eligibility. If this effort is 
undertaken, the State agency shall 
conduct this further verification for 
nonpricing programs in accordance 
with the procedures described in para-
graph (h)(2) of this section. 

(2) Verification procedures for pricing 
programs. (i) For pricing programs, in 
addition to the verification procedures 
described in paragraph (h)(1) of this 
section, State agencies shall also con-
duct verification of the income infor-
mation provided on the approved appli-
cation for free and reduced price meals 
and, at State agency discretion, 
verification may also include confirma-

tion of other information required on 
the application. However, 

(A) If a food stamp, FDPIR or TANF 
case number is provided for a child, 
verification for such child shall include 
only confirmation that the child is in-
cluded in a currently certified food 
stamp or FDPIR household or is a 
TANF recipient; or 

(B) If a food stamp or FDPIR case 
number or SSI or Medicaid assistance 
identification number is provided for 
an adult, verification for such adult 
shall include only confirmation that 
the adult is included in a currently cer-
tified food stamp or FDPIR household 
or is currently certified to receive SSI 
or Medicaid benefits. 

(ii) State agencies shall perform 
verification on a random sample of no 
less than 3 percent of the approved free 
and reduced price applications in an in-
stitution which is a pricing program. 

(iii) Households shall be informed in 
writing that they have been selected 
for verification and they are required 
to submit the requested verification in-
formation to confirm their eligibility 
for free or reduced-price benefits by 
such date as determined by the State 
agency. Those households shall be in-
formed of the type or types of informa-
tion and/or documents acceptable to 
the State agency and the name and 
phone number of an official who can 
answer questions and assist the house-
hold in the verification effort. This in-
formation must include a social secu-
rity number for each adult household 
member or an indication that he/she 
does not have one. State agencies shall 
inform selected households that: 

(A) Section 9 of the National School 
Lunch Act requires that, unless house-
holds provide the child’s food stamp, 
FDPIR or TANF case number, or the 
adult participant’s food stamp or 
FDPIR case number or SSI or Medicaid 
assistance identification number, those 
selected for verification must provide 
the social security number of each 
adult household member; 

(B) In lieu of providing a social secu-
rity number, an adult household mem-
ber may indicate that he/she does not 
possess one; 

(C) Provision of a social security 
number is not mandatory, but if a so-
cial security number is not provided 
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for each adult household member or an 
indication is not made that he/she does 
not possess one, benefits will be termi-
nated; 

(D) The social security number may 
be used to identify household members 
in carrying out efforts to verify the 
correctness of information stated on 
the application and continued eligi-
bility for the program. These 
verification efforts may be carried out 
through program reviews, audits, and 
investigations and may include con-
tacting employers to determine in-
come, contacting Federal, State or 
local agencies to determine current 
certification for receipt of food stamps 
or FDPIR, TANF, SSI or Medicaid ben-
efits, contacting the State employment 
security office to determine the 
amount of benefits received, and 
checking the documentation produced 
by household members to prove the 
amount of income received. These ef-
forts may result in loss or reduction of 
benefits, administrative claims or legal 
actions if incorrect information was re-
ported; and 

(E) This information must be pro-
vided to the attention of each adult 
household member disclosing his/her 
social security number. State agencies 
shall ensure that the notice complies 
with section 7 of Pub. L. 93–579 (Pri-
vacy Act of 1974). These households 
shall be provided with the name and 
phone number of an official who can as-
sist in the verification effort. 

(iv) Households of enrolled children 
selected for verification shall also be 
informed that if they are currently cer-
tified to participate in the Food 
Stamp, FDPIR, or TANF Program they 
may submit proof of that certification 
in lieu of income information. In those 
cases, such proof shall consist of a cur-
rent ‘‘Notice of Eligibility’’ for Food 
Stamp, FDPIR, or TANF Program ben-
efits or equivalent official documenta-
tion issued by a food stamp, Indian 
Tribal Organization, or welfare office 
which shows that the children are 
members of households or assistance 
units currently certified to participate 
in the Food Stamp, FDPIR, or TANF 
Programs. An identification card for 
any of these programs is not acceptable 
as verification unless it contains an ex-
piration date. Households of enrolled 

adults selected for verification shall 
also be informed that if they are cur-
rently certified to participate in the 
Food Stamp Program or FDPIR or SSI 
or Medicaid Programs, they may sub-
mit proof of that certification in lieu 
of income information. In those cases, 
such proof shall consist of: 

(A) A current ‘‘Notice of Eligibility’’ 
for Food Stamp or FDPIR benefits or 
equivalent official documentation 
issued by a food stamp, Indian Tribal 
Organization, or welfare office which 
shows that the adult participant is a 
member of a household currently cer-
tified to participate in the Food Stamp 
Program or FDPIR. An identification 
card is not acceptable as verification 
unless it contains an expiration date; 
or 

(B) Official documentation issued by 
an appropriate SSI or Medicaid office 
which shows that the adult participant 
currently receives SSI or Medicaid as-
sistance. An identification card is not 
acceptable as verification unless it 
contains an expiration date. All house-
holds selected for verification shall be 
advised that failure to cooperate with 
verification efforts will result in a ter-
mination of benefits. 

(v) Sources of information for 
verification may include written evi-
dence, collateral contacts, and/or sys-
tems of records. 

(A) Written evidence shall be used as 
the primary source of information for 
verification. Written evidence includes 
written confirmation of a household’s 
circumstances, such as wage stubs, 
award letters, letters from employers, 
and, for enrolled children, current cer-
tification to participate in the Food 
Stamp, FDPIR or TANF Programs, or, 
for adult participants, current certifi-
cation to participate in the Food 
Stamp, FDPIR, SSI or Medicaid Pro-
grams. Whenever written evidence is 
insufficient to confirm eligibility, the 
State agency may use collateral con-
tacts. 

(B) Collateral contact is a verbal con-
firmation of a household’s cir-
cumstances by a person outside of the 
household. The collateral contact may 
be made in person or by phone and 
shall be authorized by the household. 
The verifying official may select a col-
lateral contact if the household fails to 

VerDate Aug<31>2005 09:41 Feb 23, 2006 Jkt 208015 PO 00000 Frm 00259 Fmt 8010 Sfmt 8010 Y:\SGML\208015.XXX 208015



250 

7 CFR Ch. II (1–1–06 Edition) § 226.23 

designate one or designates one which 
is unacceptable to the verifying offi-
cial. If the verifying official designates 
a collateral contact, the contact shall 
not be made without providing written 
or oral notice to the household. At the 
time of this notice, the household shall 
be informed that it may consent to the 
contact or provide acceptable 
verification in another form. The 
household shall be informed that its 
eligibility for free or reduced price 
meals shall be terminated if it refuses 
to choose one of these options. Termi-
nation shall be made in accordance 
with paragraph (h)(2)(vii) of this sec-
tion. Collateral contacts could include 
employers, social service agencies, and 
migrant agencies. 

(C) Systems of records to which the 
State agency may have routine access 
are not considered collateral contacts. 
Information concerning income, family 
size, or food stamp/FDPIR/TANF cer-
tification for enrolled children, or food 
stamp/FDPIR/SSI/Medicaid certifi-
cation for enrolled adults, which is 
maintained by other government agen-
cies and to which a State agency can 
legally gain access may be used to con-
firm a household’s eligibility for Pro-
gram meal benefits. One possible 
source could be wage and benefit infor-
mation maintained by the State unem-
ployment agency, if that information 
is available. The use of any informa-
tion derived from other agencies must 
be used with applicable safeguards con-
cerning disclosure. 

(vi) Verification by State agencies of 
receipt of food stamps, FDPIR, TANF, 
SSI or Medicaid benefits shall be lim-
ited to a review to determine that the 
period of eligibility is current. If the 
benefit period is found to have expired, 
or if the household’s certification has 
been terminated, the household shall 
be required to document their income 
eligibility. 

(vii) The State agency may work 
with the institution to verify the docu-
mentation submitted by the household 
on the application; however, the re-
sponsibility to complete the 
verification process may not be dele-
gated to the institution. 

(viii) If a household refuses to co-
operate with efforts to verify, or the 
verification of income indicates that 

the household is ineligible to receive 
benefits or is eligible to receive re-
duced benefits, the State agency shall 
require the pricing program institution 
to terminate or adjust eligibility in ac-
cordance with the following proce-
dures. Institution officials shall imme-
diately notify families of the denial of 
benefits in accordance with paragraphs 
(e)(4) and (e)(5) of this section. Advance 
notification shall be provided to fami-
lies which receive a reduction or termi-
nation of benefits 10 calendar days 
prior to the actual reduction or termi-
nation. The 10-day period shall begin 
the day the notice is transmitted to 
the family. The notice shall advise the 
household of: (A) The change; (B) the 
reasons for the change; (C) notification 
of the right to appeal the action and 
the date by which the appeal must be 
requested in order to avoid a reduction 
or termination of benefits; (D) instruc-
tions on how to appeal; and (E) the 
right to reapply at any time during the 
year. The reasons for ineligibility shall 
be properly documented and retained 
on file at the institution. 

(ix) When a household disagrees with 
an adverse action which affects its ben-
efits and requests a fair hearing, bene-
fits shall be continued as follows while 
the household awaits the hearing: 

(A) Households which have been ap-
proved for benefits and which are sub-
ject to a reduction or termination of 
benefits later in the same year shall re-
ceive continued benefits if they appeal 
the adverse action within the 10-day 
advance notice period; and 

(B) Households which are denied ben-
efits upon application shall not re-
ceived benefits. 

(3) State agencies shall inform insti-
tution officials of the results of the 
verification effort and the action which 
will be taken in response to the 
verification findings. This notification 
shall be made in accordance with the 
procedures outlined in § 226.14(a). 

(4) If the verification results disclose 
that an institution has inaccurately 
classified or reported the number of 
participants eligible for free, reduced- 
price or paid meals, the State agency 
shall adjust institution rates of reim-
bursement retroactive to the month in 
which the incorrect eligibility figures 
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were reported by the institution to the 
State agency. 

(5) If the verification results disclose 
that a household has not reported ac-
curate documentation on the applica-
tion which would support continued 
eligibility for free or reduced-price 
meals, the State agency shall imme-
diately adjust institution rates of re-
imbursement. However, this rate ad-
justment shall not become effective 
until the affected households have been 
notified in accordance with the proce-
dures of paragraph (h)(2)(vi) of this sec-
tion and any ensuing appeals have been 
heard as specified in paragraph 
(h)(2)(viii) of this section. 

(6) Verification procedures for spon-
soring organizations of day care homes. 
Prior to approving an application for a 
day care home that qualifies as tier I 
day care home on the basis of the pro-
vider’s household income, sponsoring 
organizations of day care homes shall 
conduct verification of such income in 
accordance with the procedures con-
tained in paragraph (h)(2)(i) of this sec-
tion. Sponsoring organizations of day 
care homes may verify the information 
on applications submitted by house-
holds of children enrolled in day care 
homes in accordance with the proce-
dures contained in paragraph (h)(2)(i) 
of this section. 

(i) Disclosure of program eligibility in-
formation to State Medicaid (Medicaid) 
and the State Children’s Health Insur-
ance Program (SCHIP) Program eligi-
bility information about children eligi-
ble for free and reduced price meals 
may be disclosed to Medicaid and 
SCHIP as described in this section. 

(1) Who decides whether to disclose pro-
gram eligibility information to Medicaid 
and/or SCHIP? The State agency may 
elect to allow institutions to disclose 
children’s free and reduced price meal 
eligibility information to Medicaid and 
SCHIP. Institutions may then elect to 
do so. Children’s program eligibility in-
formation may only be disclosed to 
Medicaid or SCHIP when both the 
State agency and the institution so 
elect, the parent/guardian does not de-
cline to have their eligibility informa-
tion disclosed as described in para-
graph (i)(5), and the requirements in 
this paragraph (i) are met. 

(2) What information may we disclose 
for use by Medicaid and SCHIP? The 
State agency or institution, as appro-
priate, may disclose children’s names, 
eligibility status (whether they are eli-
gible for free or reduced price meals), 
and any other eligibility information 
obtained through the free and reduced 
price meal application to persons di-
rectly connected with the administra-
tion of Medicaid or SCHIP. 

(3) Who are persons ‘‘directly con-
nected’’ with the administration of Med-
icaid and SCHIP? State employees and 
persons authorized under Federal and 
State Medicaid and SCHIP require-
ments to carry out initial processing of 
Medicaid or SCHIP applications or to 
make eligibility determinations are 
persons directly connected with the ad-
ministration of Medicaid and SCHIP 
for purposes of disclosure of children’s 
free and reduced price meal eligibility 
information. 

(4) What are the restrictions on how 
Medicaid and SCHIP use children’s free 
and reduced price meal eligibility informa-
tion? Medicaid and SCHIP agencies and 
health insurance program operators re-
ceiving children’s free and reduced 
price meal eligibility information may 
only use the information to seek to en-
roll children in Medicaid or SCHIP. 
The Medicaid and SCHIP enrollment 
process may include targeting and 
identifying children from low-income 
households who are potentially eligible 
for Medicaid or SCHIP for the purpose 
of seeking to enroll them in Medicaid 
or SCHIP. 

(5) What are the requirements for noti-
fying households of potential disclosure to 
Medicaid or SCHIP? The State agency 
or institution, as appropriate, must no-
tify parents/guardians that children’s 
free or reduced price meal eligibility 
information will be disclosed to Med-
icaid and/or SCHIP unless the parent/ 
guardian elects not to have their infor-
mation disclosed. Additionally, the 
State agency or institution, as appro-
priate, must give parents/guardians an 
opportunity to elect not to have their 
information disclosed to Medicaid or 
SCHIP. Only the parent or guardian 
who is a member of the household or 
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family for purposes of the free and re-
duced price meal or free milk applica-
tion may decline the disclosure of eli-
gibility information. The notification 
must inform parents/guardians that 
they are not required to consent to the 
disclosure, that the information, if dis-
closed, will be used to identify children 
eligible for and to seek to enroll chil-
dren in a health insurance program, 
and that their decision will not affect 
their children’s eligibility for free or 
reduced price meals. The notification 
may be included in the letter/notice to 
parents/guardians that accompanies 
the free and reduced price application, 
on the application itself or in a sepa-
rate notice provided to parents/guard-
ians. The notice must give parents/ 
guardians adequate time to respond. 
For children determined eligible 
through direct certification, the notice 
of potential disclosure may be included 
in the document informing parents/ 
guardians of their children’s eligibility 
for free meals through direct certifi-
cation. 

(6) May social security numbers be dis-
closed? The State agency or institution, 
as appropriate, may disclose social se-
curity numbers to any programs or 
persons authorized to receive all pro-
gram eligibility information under this 
paragraph (i), provided parents/guard-
ians have not declined to have their in-
formation disclosed. However, State 
agencies and institutions that plan to 
disclose social security numbers must 
give notice of the planned use of the so-
cial security numbers. This notice 
must be in accordance with section 7(b) 
of the Privacy Act of 1974 (5 U.S.C. 552a 
note). The application must include 
substantially the following language 
for disclosures of social security num-
bers to Medicaid or SCHIP: ‘‘The social 
security number may also be disclosed 
to Medicaid and the State Children’s 
Health Insurance Program for the pur-
pose of identifying and seeking to en-
roll eligible children in one of these 
health insurance programs.’’ This lan-
guage is in addition to the notice re-
quired in paragraph (e)(1)(i)(F) of this 
section. State agencies and institu-
tions are responsible for drafting the 
appropriate notice for disclosures of so-
cial security numbers. 

(7) Are agreements required before dis-
closing program eligibility information? 
The State agency or institution, as ap-
propriate, must have a written agree-
ment with the State or local agency or 
agencies administering Medicaid or 
SCHIP prior to disclosing children’s 
free and reduced price eligibility infor-
mation. At a minimum, the agreement 
must: 

(i) Identify the health insurance pro-
gram or health agency receiving chil-
dren’s eligibility information; 

(ii) Describe the information that 
will be disclosed; 

(iii) Require that the Medicaid or 
SCHIP agency use the information ob-
tained and specify that the information 
must only be used to seek to enroll 
children in Medicaid or SCHIP; 

(iv) Describe how the information 
will be protected from unauthorized 
uses and disclosures; 

(v) Describe the penalties for unau-
thorized disclosure; and 

(vi) Be signed by both the Medicaid 
or SCHIP program or agency and the 
State agency or institution, as appro-
priate. 

(8) What are the penalties for unauthor-
ized disclosure or misuse of information? 
In accordance with section 9(b)(2)(C)(v) 
of the Richard B. Russell National 
School Lunch Act (42 U.S.C. 
1758(b)(2)(C)(v)), any individual who 
publishes, divulges, discloses or makes 
known in any manner, or to any extent 
not authorized by statute or this sec-
tion, any information obtained under 
this paragraph (i) will be fined not 
more than $1,000 or imprisoned for up 
to 1 year, or both. 

(9) What are the State agency’s respon-
sibilities regarding disclosures? State 
agencies that elect to allow disclosure 
of children’s free and reduced price 
meal eligibility information to Med-
icaid or SCHIP, as provided in this 
paragraph (i), must ensure that any in-
stitution acting in accordance with 
that option: 

(i) Has a written agreement with the 
State or local agency or agencies ad-
ministering health insurance programs 
for children under titles XIX and XXI 
of the Social Security Act (42 U.S.C. 
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1396 et seq. and 1397aa et seq.) that re-
quires the health agencies to use chil-
dren’s free and reduced price meal eli-
gibility information to seek to enroll 
children in those health insurance pro-
grams; and 

(ii) Notifies each household of the in-
formation that will be disclosed, that 
the information disclosed will be used 
only to seek to enroll children in Med-
icaid or SCHIP and provides each par-
ent/guardian with an opportunity to 
elect not to have the information dis-
closed. 

[47 FR 36527, Aug. 20, 1982, as amended at 49 
FR 14078, Apr. 10, 1984; 50 FR 19310, May 8, 
1985; 50 FR 20197, May 15, 1985; 52 FR 36907, 
Oct. 2, 1987; 53 FR 52594, Dec. 28, 1988; Amdt. 
22, 55 FR 1378, Jan. 14, 1990; 61 FR 25555, May 
22, 1996; 62 FR 904, Jan. 7, 1997; 62 FR 5519, 
Feb. 6, 1997; 62 FR 23619, May 1, 1997; 63 FR 
9105, Feb. 24, 1998; 63 FR 9729, Feb. 26, 1998; 66 
FR 2203, Jan. 11, 2001; 67 FR 43494, June 27, 
2002; 69 FR 53547, Sept. 1, 2004] 

Subpart F—Food Service 
Equipment Provisions 

§ 226.24 Property management re-
quirements. 

Institutions and administering agen-
cies shall follow the policies and proce-
dures governing title, use, and disposi-
tion of equipment obtained by pur-
chase, whose cost was acquired in 
whole or part with food service equip-
ment assistance funds in accordance 
with the Department’s Uniform Fed-
eral Assistance Regulations (7 CFR 
part 3015). 

[48 FR 41142, Sept. 14, 1983] 

Subpart G—Other Provisions 
§ 226.25 Other provisions. 

(a) Grant closeout procedures. Grant 
closeout procedures for the Program 
shall be in accordance with the Uni-
form Federal Assistance Regulations. 

(b) State requirements. Nothing con-
tained in this part shall prevent a 
State agency from imposing additional 
requirements for participation in the 
Program which are not inconsistent 
with the provisions of this part; how-
ever, any additional requirements shall 
be approved by FNSRO and may not 
deny the Program to an eligible insti-
tution. 

(c) Value of assistance. The value of 
assistance to participants under the 
Program shall not be considered to be 
income or resources for any purposes 
under any Federal or State laws, in-
cluding, but not limited to laws relat-
ing to taxation, welfare, and public as-
sistance programs. 

(d) Maintenance of effort. Expenditure 
of funds from State and local sources 
for the maintenance of food programs 
for children shall not be diminished as 
a result of funds received under the 
Act. 

(e) Fraud penalty. Whoever embezzles, 
willfully misapplies, steals, or obtains 
by fraud any funds, assets, or property 
that are the subject of a grant or other 
form of assistance under this part, 
whether received directly or indirectly 
from the Department or whoever re-
ceives, conceals, or retains such funds, 
assets, or property to his use or gain, 
knowing such funds, assets, or property 
have been embezzled, willfully mis-
applied, stolen, or obtained by fraud 
shall, if such funds, assets, or property 
are of the value of $100 or more, be 
fined not more than $10,000 or impris-
oned not more than five years, or both, 
or, if such funds, assets, or property are 
of value of less than $100, shall be fined 
not more than $1,000 or imprisoned for 
not more than one year, or both. 

(f) Claims adjustment authority. The 
Secretary shall have the authority to 
determine the amount of, to settle, and 
to adjust any claim arising under the 
Program, and to compromise or deny 
such claim or any part thereof. The 
Secretary shall also have the authority 
to waive such claims if the Secretary 
determines that to do so would serve 
the purposes of the program. This pro-
vision shall not diminish the authority 
of the Attorney General of the United 
States under section 516 of title 28, U.S. 
Code, to conduct litigation on behalf of 
the United States. 

[47 FR 36527, Aug. 20, 1982, as amended at 53 
FR 52597, Dec. 28, 1988; 54 FR 13049, Mar. 30, 
1989; 69 FR 53547, Sept. 1, 2004] 

§ 226.26 Program information. 

Persons desiring information con-
cerning the Program may write to the 
appropriate State agency or Regional 
Office of FNS as indicated below: 
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